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ORIGINAL
Magalie Roman Salas
Secretary
Federal Communications Commission
445 Twelfth Street S.W., CY-A257
Washington, D.C. 20554

Re: Oral Ex Parte

Policy and Rules Concerning the Interstate, Interexchange Marketplace
CC Docket No.:..96-61 j

Implementation of Section 254(g) of the Communications Act of 1934, as
amended 1998 Biennial Regulatory Review -- Review of Customer
Premises Equipment and Enhanced Services Unbundling Rules In the
Interexchange, Exchange Access and Local Exchange Markets CC Docket
No. 98-183

Dear Ms. Salas:

On Friday February 21,2001, Jordan Goldstein, Legal Advisor to Commissioner
Susan Ness, and I engaged in a teleconference regarding this proceeding.

During the teleconference, we discussed the critical role of the Commission's
existing rules regarding the bundling of basic telecommunications with customer
premises equipment ("CPE") and/or enhanced services. We focused upon the extent to
which Internet service providers ("ISPs") must continue to rely upon those rules because
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they lack access to alternative providers of basic telecommunications capability. We also
discussed the unwillingness of incumbent carriers to provide ISPs with access to their
telecommunications services, especially digital subscriber line (DSL), at reasonable rates
and on nondiscriminatory terms. I urged the Commission to clearly articulate its
intentions with regard to the application of regulations and legal doctrine that apply to
bundling, to minimize the potential for uncertainty in this regard. Finally, I reiterated the
recommendation made by a number of participants in this proceeding that the
Commission should pay close attention to the fragile nature of competition in the local
exchange market and the relevant market power of bundling proponents.

Pursuant to Section 1.1206 of the Commission's Rules, 47 C.F.R. § 1.l206(b)(1),
an original and two copies of this letter and enclosures are being provided to you for
inclusion in the public record of the above-referenced proceeding.

. cent M. Paladini
Counsel for
Commercial Internet eXchange Association

Attachments

Ivmp

cc: J. Goldstein, wi Attachments
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Internet Serv;ceforBusiness

BellSouth(1)
FastAcceS5
Internet Service

Can I get DSL?
Enter your phone number below

1-1-1
$uIJmIt

>Small Business

®

@8ELLSOUTH

FastAccess- DSL Service Means Speed!

Limited Time Offer
Order by April 1, 2001 and get:

• Free Activation (a $99.95 value)
• $25 WebcertificateTu for online orders only'
• Installation for $150 (a $199.95 value)
• DSL Modem at no charge (a $200 value)­

OR
Router Package for $600***

• Available for online purchases only. Customers must order BeliSouth FastAccess
Internet service between 1/1/01 and 4/1/01 to qualify for the $25 Webcertificate.
After installation, customer will receive an e-mail that provides a link to a web site
and an 10 number to claim the certificate. Customer must claim the Webcertificate
within thirty days of the date the e-mail was sent.

•• If BeliSouth FastAccess service is discontinued during the first 6 months after
service activation, the customer will be charged $200 for the modem. If BeliSouth
FastAccess service is discontinued on or after the seventh month and prior to 1-year
service, the customer will be charged $100 for the modem. The customer will be
billed for the modem charge in the same manner as customer is billed for the
FastAccess monthly service charge. If BeliSouth FastAccess service is discontinued
within 2 months of service activation, and the modem is returned, the customer will
not be charged for the modem.

···$600 Router package includes the router, configuration and materials for up to 4
stand alone PCS or 4 LAN PCs. BeliSouth will leave instructions for configuration of
additional PCS. Payment can be split into 4 easy installments of $150 on the
BellSouth Business phone bill or the full amount of $600 can be paid with a credit
card at the time of purchase.

http://www.fastaccess.comlbusinesslblss_home.jsp 2117/01

1_



'I

1-

/JCllsoul/] AU~L t:lUsmcss l :bUatc: lUUU-l U-..'4 10:21: I (}-1)4 S j
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PrOclVCIS.& Ordering I Billing I Repair Request I Customer S~r·.'lce

Copyright 2000. BeliSouth Telecorrmunicatlons. Inc. All Rights Reserved
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December 14, 1998

VIA HAND DELIVERY

Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
1919 M Street, N.W.
Room 222
Washington, D.C. 20554

Re: Ex Parte Presentation
CC Diet. No.s 98-147,95-20 98-10,96-61 98-183,96-98

Dear Ms. Salas:

[n accordance with the Commission's ex parte roles, this letter is to notify you that
the Commerciallntemet eXchange Association ("CIX'') met on Friday, December 11 til,

with Lawrence Strickling, Carole Mattey, and Jordan Goldstein ofthe Commission's
Common Carrier Bureau. Representatives for CIX at the meeting were Barbara Dooley,
Richard Whitt, John Montjoy, Farooq Hussein. Scott Purcell, Ronald Plesser, and me.

During the mcc:tiDg, CIX PRSCDted its positioDS on the issues presented in the
above-referenced dockets, which was consistent with ClX's comments and reply
comments in CC Docket No. 98-147, as well·as the attached bullet-sheet, the attached
December 10 exparte letter, and "Consumers NeedlSP Choice" statement. The bullet
sheet, the December 10 ex parte letter, and the "Consumers Need [SP Choice" statement
were provided to each FCC staffperson at the meeting. CIX explained its position on
ISP choice, and the need for the FCC to take a comprehensive app~ach to advanced
services regulation by revamping the ISP protections (such as in the Computer III
FNPRM) at the same time that it establishes a regulatory model for adv~~ services.
CIX opposes the principles of the ILECs' December 7, 1998 ex parte Letter in CC Okt.
No. 98-147; CIX supports a "true" separate subsidiary approach, as described in its
comments, and strongly supports proposed roles to bring more CLEC competition to the
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marketplace. CIX also explained that the CLEC certification process is not a long-term
solution for most ISPs, due to the expense, the lack of cooperation by ILECs, and the fact
that most ISPs have very limited. resources. CIX briefly articulated its view on the
separate subsidiary model, as explained in the attached bullet sheet and CIX's comments.

In addition, CIX presented its concerns that some ILEC bundling practices, which
combine DSL services with ISP service and/or DSL modems, are abusive. In CIX's
view, independent ISPs should be offered access to the telecommunications on the same
tenns and rates as ILEC-affiliated ISPs, and the bundling practices interfere with open
competition because the ILEC subsidizes its ISP service through bundled products.

Finally, CIX briefly outlined its support for a reciprocal compensation scheme
that does not disrupt existing agreements and state decisions, as CIX has previously
articulated in CC Dkt. No. 96-98.

Please find attached 11 copies of this letter for inclusion in each of the above­
referenced dockets. Should you have any questions, please contact the undersigned.

Sincerely,

!fif!!-
Counsel for the Commercial Internet
eXchange Association

cc: Lawrence Strickling
Carol Mattey
Jordan Goldstein

WASH1:188884:1:1211<Wa
18589-6



Commercuu lntemet eXchange Association
Ex Pane Presentation; CC met. No. 98.147

L R......tory Safepardl to EDlan a Competitive ISP Market Mast Be ID Place
AI n.EC'a I'1In.... lDtep'ated Approacla to Advaacecl Services

• Most ILECs may choose an integrated approach, and not a separate subsidiary
approICb. to deployment ofadvanced telecommunications and ADSL. However,
FCC's framework for ISP regulatory safeguards under the integrated approach­
Computer ill FNPRM - remains unresolved.
- Better access to underlying telecom clements will improve ISP choice.
- Decentralized nature of Internet and quick response to market demand necessitate

unbunc1liq.
- "All or nothing" access to !LEe's is contrary to decentralized nature of

[ntemet.
- The Internet separates services from physical networks, allowing industries to

grow and innovate independently. Unbundling allows independent industry to
offer quick responselroll-out ofconsumer products.

- Strengthened ONA standards and functional access or collocation for ISPs will
prevent anti-eompetitive and discriminatory behavior and will promote efficient
use of network.

- Computer mreform must move forward together with Section 706 proceeding for
strong ISP protections/access to eliminate discrimination and allow ILECs to
participate in deregulated markets with the protections ofcompetitive safeguards
against ILEC abuses.

- Because ILECs' rate of future advanced services deployment may be slow. ISP
rights to underlying telecommunications would spur advanced services
deployment to consumers.

R. Separate Subltdlary Requirements Mast EDlure That the n..EC AtlUfate Is
DivofteCl Fro. ILEC Moaopoly Adva.taps.

• CIX believes in the emergence ofmultiple providers oflocal high.speed
telecommunications services. The separate subsidiary approach Idvmces consumer
interests only ifdle lLECeaftiliate is tndy &DOtber competina provider in the market,
with !!2marbt IIdvIntIps due to its affiliation.

• MQI'atlllg~ Use ofthe ILEC's bnDd-oame or CPNI, u weD u joint
IDIIkctiDI. sbouId be ....ibited. Ifseparate subsidUry reseDs ILEC voice service,
then all CLECt IbaaId have the same rights.

• Owncr81rJp: P8reDt holding company should not be able to tiaance separate
subsidiIIy OD tams tbIt lie less than "arm's lengtb." Rather. parent company should
be subject to die SlIDe credit/financing restrictions u the U"EC vis+vis the separate
subsidiary. To better euure "arm's length" translCtiODS IDd to mini!"jze
discriminatory priciDa by the sepuate subsidiary. the separate subsidiary should have
minority ownership share <h!.• 10% or 20%) held by tbird.party.

·1-
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Lommercla! lnternet eXchange Association
Ex Parte Presentation~ CC Dkt. No. 98.147

• flEe rrt11Ujin to.1f!Ultzte: Separate subsidiary should have to pay market value for
all ttaDSf~ o~ facilities or other property from the lLEC. Equipment transferred
should be limited to OSLAMs, packet switches.

• U"bundl,d A.ccu" to Separate Subsidiary's Facilities: FCC should establish a
transition period so that CLECs can continue to use UNEs of the separate subsidiary.
Otherwise, customers may experience dislocation. or competition may be derailed. in
transition to new tUles.

In. ISP Choice is Eaead" Uader Botb the (utqrated aad Separate Subsidiary
Approacbes

• Consumers must maintain their ability to choose their preferred ISP as ADSL and
other tec:hnologies are deployed. regardless of whether the ILEC offers services in an
integrated manner or through a separate affiliate.

Independent ISPs have been a primary factor in the proliferation of the Internet.
Today there are over 6.500 ISPs.

• The vast majority ofconsumers continue to get their Internet services from
independent ISPs. and not the offerings ofthc ILECs.

• The intense competitiveness oCthe ISP market offers consumers a diverse array of
services and service providers. and must be preserved.
• The diversity of Internet services offered by ISPs provides consumers with a

broad range ofreal service choices.
• Over 95% ofthc U.S. population has local access to at least 4 or more ISPs in a

market.

• Technological advances in the telecommunications underlying Internet access or
regulatory changes~. sepazate data subsidiary) should not be leveraged by ILECs
to eliminate consumer c:hoice ofInternet services or force ISPs to assert CLEC status
to avoid discrim.iDatioa.
• ILEe mukedDa aDd technology practices tbreateD ISP choice and competition:

buadliol cps, ISP ad ADSL services; ISP"paImer" prosrams.
• "Separate subsidiary" model should provide protection for consumer choice of

ISP.

• ISP cboice melDS thIl COIISUIDer5 should be able to choose their ISP on terms
equiva1ealco cboee oftbe R.EC affiliated ISP.

• ISPs sbouIcI be able CO obtain connectivity from R.EC!. or their affiliates, in a non­
discrimiDltory IDd efBcient manner.
• ILEC. should not be permitted to bundle traDSpOrt services with ADSL offerings.
• ILEC marketiD& practices should not dismminate against independent ISPs.

- 2·
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Lv[]l./llc:rClaJ, Internet eXchange Assoclation
Ex Parte Presentation; CC Diet. No, 98-147

IV. RBOC laterLATA latry lato tbe {attraet laterLATA Seniees Market
Mast Follow til. Statutory ScbelDe of Sec:doas 171 aad 171

• Level ofdemand for Internet bandwidth demonsttates that the Internet works well
there is no showing ofnetwork congestion or market "failure" to be resolved thro~gh
government intervention or LATA modifications.

• Carriers demonstrate significant deployment/investment in backbone capacity,
Internet industry is experiencing period of unprecedented growth.

• Number of Internet hosts increased from 1.3 million in 1993 to 36.7 million in
1998.
There are over 6,500 ISPs in the U.S. and over 79 miUion Internet users.
One swvey estimates that investment to the Internet's network infrastructure
increased by 125% between 1996 and 1997.

• LATA modifications for RBOCs to enter the interLATA market would conflict with
the Section 271 process of incentives for RBOC compliance with local competition
obligations.

• LATA modifications are inappropriate where RBOC essentially wants to enter the
interLATA services market. The Commission's authority to provide LATA
;'modifications" does not extend to granting premature entry into the interLATA
markets.

'.

·3·
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ISP Choice
I

nternet Service Providers (lSPs) &tve individual consumers. small oir'icelhome oeiice
. users. Jnd businesses ot all types attordable access to the Internet :lnd ItS

..; . e ...er·incre:asin~ range of serviea..\.5 the Internet continues itS rapid growth. :In
eOler~ing competitive environment has allowed ISP, to pursue innovative ways [0

provide i:aster :Iccess. more applications and services. and improved customer service. For
Internet ~ro\Vth. innovation, and deployment of advanced services to cominue. Customer
ISP choice IS essential. ~(ainWnin, and encoura&ing competition and chOice requires that
[SPs have ethcient and reasonable acceu to incumbent local exchan~e carner (ILEC)
iacllitles. JUSt as the Telec;,'ommunicationa Act ot 1996 envisioned. The (LECs must noc be
permitted co ioreclose customer choice by bundling cheir own branded ISPs with their
underlYing telecommunicationa services.

ISP Choice Fosters Customer Service and Competition
Currently there are over 6.500 independent ISPs. These (SPS have been a primary iactor In

che proliferation oi che Internet. The vast majority ot the more chan ;9 million U.S. (ncemec
users continue to get cheir (nternet semce! irom independent ISPs rllther than through ser­
vices offered by (LECs.

r~ ISP .ndust~' , ·o~ust:v

CQmpetltiv~. Q'O'tIOI~9 ·: .. s~~m~!"t

NIU'l ~our"d~nt :~'~l(:es.

Over 96~ :' .": oJ.S.
popu~tIO""il : :1' JC;:S1

to Jl H" ~ :SP~'.

StIrint
'1M'1"'II'

~-J,, --:__--I_ 0

Itt5

Over 96" of the U.S. popuWtoa hal local call acce51 to at (east 4 ISPa '. Access to
several ISPa fostAl~ UlteaM competidoQ Ia the ISP market. otiertna euatome~ a divene &ll'8y
of services and a.put to iIuloftdoa. Fot·ampIe, Incemec traallCdoaI.,.lft~ to rise
dramatically, from 110.4 bdboa Ia 1991 to '204.1 biJbon in 2001. Consumer chotce,
includtn& reasonable &ad....~ by ISPs to underlytng telecommUlllcaUoaa netWOrU,
wtU allow the dynmdo ISP IDduIaJ 110 pnMde more advanced servtC!llS for all conlUtne~.

•-\5 advanced tectul~an depIoJed Avail.bility of ComjMtitive lcICIllftterMt Acl:as
ior Internet acceu, CUlCGCIMt cho6ce of (Acaa .. tlVlt

a preferred ISP Is esMadai to aI&1DtI1Il ,-
competition, improve CUlfOIIIer aervtc:e,
and increase value for ISP Ultra. ~I
Slm1larly, the customer must be afford- I~'"'
ed an opportunity to select ill service
provider whether the ISP iI iadepea· OS
dent, a diVIsion of aD ILEe, or aD ILEe '1­

a£fUtate. Choice Is esseatial. whether a j
customer Is an indiVidual coaauaMr. a -
telecommuter, or a small bUlla....
fLEC propoaala that WiD reduce their
obltaationa co allord access to_their



The ttwtat to COfftIIlItitioa:
ILEe mat'keti"9 ptlCtiat

that I"" to itwta9t tilt
lLEes' IlIarilet power ill tilt

local 10011 to advlnta9t
their _n affiliated lSI's.

P'olic:ymakcn must comllit
this rhrut til competition by

enforciftg the law: c1et'1lalld
IlEe CQlftIlI~nce with tilt
"'Ia requiriftg IlnOundli",

of the loc:lIl loop.

ILEes rollout new procludS

sud! a ADSl only wMn
fon:ft to ...... til
~ c:IlaIeftIe
sud! a tiltd~tof
callie IIlOIIeIM.

TIlt R:C's prac:eedlnp OIl

Sectioft 701 of tilt 'H Act
and Computlr II lie pafec:t
oppartIInida to reinfara die
robuIt c:lIftIII'idtheueli of die
lSI' rnMlet.

factlltla wtll diminish customer choice and competition, and WIll accrue to tbe In '
the [LEes. tere~t at

[LEC marketint and deployment practices already threaten {SP chOIce an" can... lPt:tlt!on
Some [LEes are unfairly "hundling" theIr ISP service with telecommunications ,c!l'\ICt:

and/or customer equIpment to make It difficult and uneconomIc for consumer~ to 11<lI'C

separate (SP choices, To maintain ISP choice. cunomers should be able to select their pre.
ferred ISP, and then have [LEC telecommunications services provided on the same terms
the (LEC-affiliated (SPS olfers to its customers. ILECs have also announced plans to deplov
.\OSL service in ways that stitle competition by mdependent ISPs, [LEC partnenng
proar-ml. for example. offer ISPs access to underlying AOSL telecommunications at a pnce
that eliminates ISPs' ability to offer a variety or high-speed [O[ernec Se!r.'lces ~It a
competitive rate. [LECs also bundle local transport services LHM and Frame Rela") Wlch
.-\OSL. so that ISPs must buy both services trom the fLEe in 'order co offer CUStomers the
benefits of high-bandwidth OSL, This bundled service raises costs for mdependent I~P~ :lnu
precludes CLEC competition for transport services.

The Section 706 and Related Proceedings and Computer III
Reforms Must Be Considered Together for More Efficient and
Reasonable ISP Ac~ss to Advanced Telecommunications

More efficient access to the widerlying telecommunications elements chat custom~rs and
{SPs use to communicate With each other Will gready improve ISP choice, Currenc!\', [LEC~

offer custOmers and [SPS "aU or nothing" accesa to their networks: ISPs must bu\' :ntO the
transport service and customers must purchase the ILEC DSL offerint, The fnte!~et lS ;l

liVing demonstration that an "all or nothtng" accesa regime is not optimal. The! Jc.;<:ntr:ll­
ized Intemet separateS services from physical netwOru, aUoWing growth :lnd ,[\:10\'atlon,
independent from owners of the physical network. Unbundling yields inno~'atlOn :';lsed on
market demand, and allows independent industry to offer qUick responseir01l·,)ut O)r
CODSUDlU produces.

Sectton 706 of the Telecommunicatton& Act of 1996 requires the FCC to encour:l~e the
depIoymeoc of advanced telecoauDWl1catioaa. ILEe and (SP incentives to deploy Internet
..me. may be cliffeNnt, and the reaulacory framework should aDow both tnduscnes co
co-exiIc lor the benefit of COn&UDlera. Althou&h ISPs have the ability and lnc"nu\'e to
de¥elop • myriad of advanced serYtcel to ltay ahead of melt competition. ILEC~ Jo not
haw tile .... inceadva when "'Ida& to coauol bodl the network and tnt: ,..(\'ices
o&NCI.lLICa are aJow to deploy advaaoed aervtces and deployment of these S<!l'\':":t:S 1$' ;J

retpOUe to competition rather than acdGa to stay ahead of It. For example, ILZ(:s ~a\'e

cIepIorecl ADSL in reaction to cable companieI' roUout of high-speed Inter:1cC .Iccess
F~ ISPI' innovative at:iillcy encompaua allo~ non~i1sCriminatorylnjc~:l.;:,,:nc

acceu to ILEe facilities, thereby permlwna ISPs to provide cost-effectwe,:~:l·,;peeJ

acceu aad to continue to develop advUlced Mrvtces.

Th. FCC Section 706 and related Inltlattves muse encompass a comprehensive _;"['r"acn to
the ....... of advanced services for aD Amerlcaaa. It muat.bve .. a fundam":l:,d ~oal tC
enhance ISP competition And choice. Several precepu wtU ~nsure competitl\'e ,::,; ;l,)OdIS'

crtmiaatocy bebavior and promote ef6clent use of [LEe networks. The FCC's (.::::-'.ICU III
decla10a advancea several imporWlC procomptdClVt poUgjcI, in;ludina Isr i1~~~~~: ,:<:~worl(

elemeaca aad nondiscrimination obllaatlona. Federal action llnaIizing the ,,:<:r III
reforma wtU decer [LEC discrimination agalDat independent ISPs, and allow' :!';; :c
participate in a deregulated market. In addltioD, screntchened federal ONA -' . :, .111\

functional access or collocation :lre effective means to ensure a competit\\'<: ':-.:,,[



ThUi showd nOC mean ISP re.uJadon. The ISP Industry today iJ hl&hly competitive and does
noc need direct rqulatiOa CO proceoc consumers' intereSts. ILEe control of access to the
customer is a separaea and dlstlact reaulacory isSue. It emanates from a monopoly
environment, where necwarb were flnanc:ed by racepayers. not by competitive forces. ISP
regulation would Coree lSPIlnto becomIna CLECs or pannerina With CLECs to gain acceu to
the unbundled netwOrk etemenes. Such • requtrement would raise barriers to encering the ISP
market and eliminate compecition &om smaller ISP!. ~foreover. such a scheme would noc
serve the &oaIs of provicSiD& facer lncemec ICCeSI and more customer chOice to places were
CLECs do noc eXist., lncludint run! ...... (SP regulation. rather Ulan alloWing euier access
co fLEe facilities. does nothin& CO lunh.r customer chOice and a competitive environment.

----- -_ ....
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Internet Backbone Regulation Would Be Counterproductive
to Deploying Advanced Services
As the current level of demand lor Internet bandwidth from businesses and other
customers demonstrates. the Internet responds weU. The market has reacted positively to
circumstances where additional capacity is needed. In fact, the Internet industry is expe·
riencin, a period of unprecedencecl &rowth. BandWIdth doubl.. every four to six months.
llS compared to three years &&0 when It doubled every year. Furthermore. Internet
backbone providers have demoaatrated a signlftcaru investment In backbone capacity. One
swvey estimates that Invescment to the [ntemet'a network infrastructure increased by
125,. between 1996 and 1991. In addition. Internet servtce proVideR a... continually
upgradin, their networks to meet network demands and offer Innovative services. As thll
sutiltical dau underscores. rejulaCion of the backbones. as ameans to entarae capacity.
would be councerproducuve. .._

The milrkCI 's ollerill,nq

,mootl'l'y inO ..~jl 10

rUllond to .ncruses ,n

demand 'or bilftdw'dth on

the Inter"~t ~i1Ckllo"es.

._. _. "-:.II." f_~_ iI
.T1••T1ii1..oaiil~'~~ 01:41 ::

Regulation of Internet bacJtboneI wouJd add confusion. COlt,
and inJIextbiIicy to Internet ~ments that work weU
today. Congestioa on the lruemet la • complex laue to which
the indUStry hu respoaded wtdl IOIudoaa without £OVem­
meat interventiOn. Th.... hu been cremeadoua additioaal
capacity and investment in blckboae MMceI. The indusay
is weU poIltioaed COp~ even man dlcIent and innOYa­
dve servtca arran&emenCi in the Cucunt.

ILEe Relief Under Sec:tion 706 and Related
Proceedings Is Not Warranted
An [SP'. abilky to cIeplof IdvIDoIClIII'WIatI II bmited by ICCIII co the ILEC'. "lac mile"
-the coaneecloa chatvId·...,.....die CUIt.OIMf'a locaaoa. wbecber that locaUoa 1I
a restcleace or a~ CuInadr.1LICIooatrol tbIa ooaaeodoa. and the eenaa and 000­

ditionl of accaa ....br dl.e1LlCl CO oompeClton. lncludia& tsPa. sua. advanced Mr­
vices deploymeat. D.IC'a boM& 01 cbIIr ooacrol of the last allIe.

There is no publlo poUar MIftCI. &lid .tvuaoed celecommunlcationa Will be deterred,. by
proviciiq [LECa relief Iroaa tbeIr ob'lpdoaa to open the" local marker. throu&b accesa to
their factIiUea. The 00Il1I*lCM ......... 01 the 1996 Telecommuniaadoal At:t are IOUIlCIIy
premiled on opentnC local awba CO oompedetoa. which Will yield lower prtoll and more
seMce cholceI for cuacomen.. 1'beIe objecCtYa complemenc theltJ:(. advanced Hn1ceI,oat because only wid! new entnDt COIIIPIddoa wtIl fLEet invac in and rollout aew
advanced servicel to the public. M&ay 01 the 1L£Ca' requeses Cor re&uWorY relief, however.
are fuadamencaUy ac odell wtdI cb.. objlCdftl and th. purpoN 01 dI. A«. ElPtfteaal
indlcags that these oltI",doaI ha.. DOC hampered the ILECa from deploytac advanced
serrioa, lncludln& ADSL, where a-.ry to meee competition. Further implementation
and enlon:ement 01 the Ace Will ooatiIlue to advance the Act', objectlves, and hueea the
day of a competitive advanced MI'YIoee market for all .~mericans.

,LEe 'e"ef ",nder

SectIon 706 i1nd

le'llell ~IO«edin9'

is unw,tranteo: thetr

requntl '~r ~e"e' arf
It ~o~s ..1(1'1 tl'lf

;o"s ~f ~l'Ie Act.



• ISP is a competitive industry and ISP choice must be maintained. Access to the
telecommunications networks by the over 6.500 ISPs across the COuntrY d ..
innovation. quality services. and deployment of advanced telecommun'I'cat~"es

. d h be fi f . Ionssemces. an accrues to t e ne to bUSinesses and individual consumers.

• (LEe ~ractices threaten the co~petit~on ISPs provide and the choice they oifer.
There " an attempt to use their dominance in the local market and levern~e it
in the (SP market. which will harm competition.

• The FCCs Section 706 initiative must encompass a comprehensive approach.
includine Computer III reforms. to the deployment of advanced services.

• (LEe relief from the obligation to open networks is not Warranted.

• ReplatiOQ of Internet Backbones would be counterpr~uctive.

AzI. aIfUlaced ISP Is a service provtdu that Is owned or COIlUOUed by, or is under
commoa owaenbip or coDUOl With, aD (LEe.

The Internet b&ckbones lnIalet of~ that 'ocal or reatOCll1 networks or (SPs COMect to
paM Intemet ualflc to l~ona for whlcb they do not haft a direct connection.

The FCCI 1986 Computer m dectJioa provided for e number of competitive incentives

U a coadltlaa ollLEe lnteeraeed entry Into tIM anhaDced or information HMces busaness.

Computer 1II establ1ahecl ooad1lcrtmillatloa ~t10Q1. open network Jrchitecture.
reportla& requie-melltl, aad accea provUlODI~ co pruarve a vibrant :lnd com­
ped.tlft ImonnatiOQ service lnduItry. Further nvtew ol the Computer 1Il IS ~urrenL1y

peadiJI& before the FCC. altar It wu maaoded from the U.S. Coun of .\ppeJls for the

Nlatb. CIrcuit.

(lOnDerty Imawa u ESP (Enh'med Samce Provider») NilDlomwion Service Pro\'lder is
• COIIlpUlY that olen Ita UMra the capQWty CO &eaerale. acquire, store, :ransiorm.
pcocea, ratrieYe, utiIJ.M or make .vaiJahW iJIfo1"lDat101l via telecommunications

Aalareraec bait .. a IeI'm. UMd CO dIIcrtbe &af compurer tbac bu full two-way access to
ocbw cocaputen aa the IAterDet. OeaenJ1y, tIda letal ,..,.... co a devtce or pro~ram that

........rvtces CO 1GCDe....u.or'" eae-b&e da¥toe 01'p~

(IidlIrMc Semce ProvkIer) Aa lSP ... ooaqNIIlf tbal provtda individuals, ;mall busi'
•-. &All odMr Of1Inlgttoge "'ell~ CO the laceraet aad other related S~I'\'ices

- ..... U ema.I1lCCOUnta, W••buIIdIII& aad~

.. (Os*a Necwodt ArcIdtlCClife) ,.. pare ol Computer m. the FCC requires :he Bell
CompaIi. and GTE to pcv¥kIe opea &00I8I to the uabuadIecl elements that make up
~tioD' IftYIoII far~ bJ~ IaIonaadoa ..moe providers. ;ncludini
ISPa. ONA 'NIIlnteDdecl for compett,q providei'll to 11M the ILEe network ;n .nnO\':\U\'f
..,. and CO require competisl& provide... CO P&Y for oaly tboM pans of tne ILEe networl

that they need CO use. --.,

MAXIMUM COMMUNICATIONS: It's What Follows a Tough Act

US INTERNET SERVICE PROVIDERS ALLIANCE
1041 Sterliq Road. Sui. 104A. e_Herncloa VA 20170 • Telephonel 703.709.8200 e 'axa 703.709.5249 • http"I"" ' .. -I'll.vr-



• (SP Is • competitive industry and (SP choice must be maintained. Access to the
telecommunications networks by the over 6.500 (SPs across the countrv drive
innovation. quality services. and deployment of ndvanced telecommunication:
services. and accrues to the benefit of businesses and individual consumers.

• [LEe practices threaten the competition ISPs provide and the choice they orfer.
There is an attempt to use their dominance in the local market and levern~e it
in the ISP market. which will harm competition.

• The FCC's Secdon 706 initiative must encompass a comprehensive approach.
including Computer lU reforms. to the deployment of advanced services.

• ILEe relief from the obligation to open networks is not warranted.

• Regulation of Internet Backbones would be counterproductive.

It:4 alfWated (SP is .. service provider that is owned or controUed by, or IS ...nder
COCIIGIOII ownership or control wlth, an (LEe.

n. Internet backbones ue a set of paths that local or re&ional networlu or ISPs connect :0

paa Internet traffic to I~oaa for which they do not have a direct connection.

The FCC's 1986 Computer mdeciliol1 provided for a number of competitive incentives
U .. condltiOCl of (LEe111~ enery iDto the enhaoced or information services business.
Computer In establ1Jbed 1l000d11crtmination obUptiODl. Opell network .lrchlleccure.
~ requirementl. aad accesa provUloaa ~ecl to pruerve a Vibrant Jnd ~om­

pet1tiw iIlformatloa semo. Illduauy. Further review of the Computer !Il :; ~',"rrentlv

pead.la& before the FCC, after It wu remanded from the U.S. Court of .\ppe~'5 :ur the
Muuh CIrcuit.

[formerly knoWD u ESP (Enhanced Service Provider») It:4 Information Service Pro"der is
• compaay that olfen Itl UNn the capabWty to aenerue, acquire, store. :r:lnsiorm.
procea. retriew, utilise or make available Information vi. telecommunications

Ita raceraec bole II • W1Il uIId to dacnbe IIlf compIUer that baa full tWO-WllY .lccess to
ocbu oocaputen oa the Iacemec. Oeaenlly, tbiI term reten to a device or pro~r3m thac
pcoridee .mea to some amalIer or lea capable device or p"*am.

(IaIiImIc SeMce Prcwtclll') An ISP II • 00IIlpuI)' dw provtdel Indtviduals. ,mail bU~I­

-.aad other Ot1t"'Utioal Wicb MXlItI to the WltDlt and other related ;~r'\'IC~S

..... u eawl8CCOUllCl. WIb liCIt buiIdIa&"~
(Opea NetWOIit Arcb1tectian) ,.. pen ol ~ter m, the FCC requires :h~ Beil
Oampaja .. GTE to provtde 0I*l &CCeII CO the uabuacI*l elements :!w :r.;:ke '..lp

tIII.oomal'miC&c1Cl111 eervtceIlor \1M by~ Iatormadoa..rvtce provldtrs.:1c':.1I1i~

ISPI. ONA wu iDteadecl for~ prcwIden co UN the ILEe networle ;n .r.no,·:ttlve
waya ud to require cocnpedaC providen co I)&Y fOr oaly thole patti of the {LE(~ ;:~t\\'ork

cbac they need to use.

MAXIMUM COMMUNICATIONS: It's What Follows a Tough Act

US INTIUlNET SER\'ICE PROVIDERS ALLIA~CE.

1041 Sterlln, Road. Suite 1040\. Herncioa VA 20170. T.:lephone: ;03.109.8200 • Fu: 103.109.5249 • http",,,,, .··I.·.r~



December 10, 1998

EXPAR'n

VIA BAND DILIVIR.Y

Tbc Hoaorable Wtllilm E. Kemwd
Cbairmm
Federal CommUDicalioos Commission
1919 M Street, N.W., RDom 814
Washinaton. DC 20554

Re: CC Docket No. 98-147

Dear Mr. Kennard:

STAMP IN

RECEIVED
DEC 1 0 1998

...MleeIlEl\nare119QC'#.-':-.

This ex pi!!! letter is submitted by the undersigned competitive telecommunications and
information service c:ompaies and associations in response to the joint filinI submitted in the
above-referenc:ecl proceedinl on December 7, 1998 by the largest incumbent local exchange
carrien (four of the five Re;iooaJ Bell Operating Companies ("RBOCsj and GTE), and certain
computer companies. We urae the Commission to reject this proposal u the latest attempt to
undenniDe the statutory mandates and pro-competitivc promise ofThe Telecommunications .-\ct
of 1996 ("1996 Aet"). aDd extend the RBOCs and GTE's local bottleneck to Internet services.

In essence, me proponents' ex parte letter argues that the lqcst ILEC! require l

wholesale waiver of key clemcms of the 1996 Act in order to have the necessary economic
incea.tiws to deploy JP.aIHPeed broadbaDd Intemet access teebDologies such as Digital
Subscriber tiDe C'DSL")' Tbo lqcst ILECs offer four "concessions,tt each subject to various
teehDical, eccmamic, lid tilDiDllimitatioas: (1) CLECt CID utilize coUocation for advanced
services (comftlOll~ YiItuII, physical. or c:apICSl, of tbo n.EC·s choosiDa); (2) CLECs can
uUliD:~ loopIa UDbuDdled network elemeat \UNESj; (3) tbe ILECs' integrated
provisiaa ofDSL ..w. .. subject to existiDa I1ODStIUCtUl'I1 safepards; IDd (4) the ILEes'
advIDcecl senices ofl"eriapwill DOt discriminate apinst unaffilietod ISh

Ia n -. b ... -CODCCSSions," the RBOCs IDd GTE would receive significant
relief fmIa~ Iepl aequirements. includiq:· (1) DO provision of OSL electtonics .lS

UNEs; (2) 110 .... 01 DSL services at any discount; (3) UDIimited tr:ansfer of ILEC asS~t5.

employees, IDd~ IM:COUDtS to separate aftiliates for up to 12 months; (4) DO signitic:lnt
sepuation require,•• (5) dcrcplation and detarifling ofadvanced services rates once hai i ',' c'
residentialliDes haw ICCCSI to DSL services; and (6) granting the RBOCs liberal waivers ,-,r'
interLATA boundaries fordlla services. '1'



HoB. INLUIaIIl E. K..amanl
Decem- 10. 19ft

"2
011 i1I ....1biI propoul is asham. On lepl grouods. this proposal blatantly violates the

Act.. ~'.~i"'" to abide by existiDa noastnJcturI1 safeguards aod Computer III
I10DdiacrimiDII requiremeats. aDd to gram competitors access to unbundled loops and
collocatiOil ri.... a&e.cIy required by the 1996 Act, the RBOCs and GTE give up nothing.
IDstead, however. tile Iarpst ILECs gain a "aet out ofjail free" card from the most critical pro­
competitive mtmdates of the Act. This hardly seems like a fair bargain. especially for
COIJSUIDerS. who will be dcDieel choice, iDnovatioll, reasoaable prices, and the other tangible
beDefits ofcompetitioD.

FUItbermore. me larp n..ECs' "tack of incentives" araument is baseless. The
Commission itseJf .. usembled aD ample public record proviq the futility of these claims.
First, the supposed difBcu1ties of providiDa advaDcecl services such u CSL do not involve
buiIdiDa braad-Dew data aetworks; instead. existiDa copper loops IDd telephone plant are being
utilimt alOlll with DSLAMs and end user modems. This DeW equipment is relatively
inexpensive aod cedaiDly caD be deployed by the RBOCs aDd GTE OD a timely basis to most
ILEC central offices UDder existin& rules. The competitive deployment of DSL service is not
hindetecl by equipmeDt costs or network upgrades, but rather the fimdamental iDability ofCLECs
to obtain reasonable cost-baed access to the ILBCs' equipment aDd facilities. The large ILECs
also ignore the fact tbIt CLECs must fully compensate tbe ILECs for the riaht to utilize DSL·
equipped loops. DSL electronics, collocatioa spICe. aDd interoffice facilities. Moreover,
contrary to their rhetoric, the RaOCs aDd GTE already are deployina CSL in response to the
perceived competitive tbrat from cable modems.

More impodIDdy. the proposal clearly violates the 1996 Act. As the FCC has already
correct1y CODCluded tbia pill Aupst:

SecdoD 2St(c)(3) requires these ILECI to pmvide CLECI with UDbuDdled netWork
eleme,,*, iDcludiDI DSL-eapable loops 1IXllCCOlllplll)'iDI openaioDal support systems
\OSS"), • well • !II &ciIities IDd equipmeal UIecl to pmvide a4vIDced services (such
uDSLAMI);

Secdoa 251(cX4)....these ILECs to0. IdvIDC:ed .w:a such u DSL for resale
ItwIID.1ealii;

SectM.251(cX'l.... these ILECi"to p:ovide competitors with just. reasonable, and
~, ICCea to coUocation spICemorder to pmvida Idvmced services.

~111 pmbiIIita tbo RBOCs from provictiDa telecommUDicltiou or information
scniccI KrOll LATA bouDdaries without meetiDa tbo requiremeDts of Sections 271 and
2n oCtile A1:L

Private parties cazmot owrtum these provisions of the law.



HOD. 'W WIaID c.. Kamala
o.c.mber 10, 1998
P8f1el

(t 11 ..he 'MIbt, IDd DOt IOVCIDIDCDt, tbIt creates iDccatives for colDpIDies to inv~
in aud deplof... techDoIoaies IUd services. It is the market, and not SOverDlllCUt, that rewards
risk. But wIIae tbae is DOt • free market.~ instead oaly • IDODOpoly market like the large
ILEC, have todaJ, aovemmeut must do what It can to curb that monopoly IDd maximize the
conditioDS for competitioa.

In 1DIIl)' cespectS, this proposal is the complete opposite of what the Intemet itself
represems: opean_. iDDcmd.oa. compctitioa, lad freedom of eboice. Perhaps this explains
why, eveD tbouIh tbeII RBOCs ad GTE IDd their allies claim to speak OD behalf of Internet
providen IDd IntaDet UICn, aeitba' of tbese coastitueDcies is preseat at the sipanue line. It is
disIppoimina tbat tbeIe computer complDies have joi.Ded the RBOCs and GTB in their proposal.
How ironic it is tbIt their proposal to "solve" this "problem" does not eveD include those it
purports to serve - there are DO consumer groups, no user groups, DO competitive load exchange
carriers. and no Imemet service providers.

In the view of tho UDdeniped. the key problem faciDc AmericID coasumers is DOt, as
these complllies claim. die proocompetitive mandates ofdie 1996 Act, but mrber dIeir continuing
refusal to abide by tboIo mandates The oaly problem bent is die lara. asCI' local loop
bottleneck, aDd DO IIDOUIIl of deal-maid".. DO matter bow bil tho players, caD change that
reality. The only way to riel Americ:an consumers oftbat botdCDflCk aad offer all the benefits and
services btlcked up IDd WIitina behind that last mile. is, p1lin aad simple, to enforce the 1996
Act.

In accordaDce with the Commission's ex pate rules, two copies of this letter will be
submitted today to tile Commiaion's Secretary's office.

SiDcerely,

UNITED STATES IN1"ERNBT SERVICE PROVIDERS ALLIANCE

BlrtMraA. Doc*J
~
Coi:i:dDercW1__eX&tw., AaociItiOD

Michlel~
Presideal:
1ateaIet PnwicIeIa AIIaciIdoaofIawa
A.uocildaa

Chair,..

10sephMIrioa
Execudw DirectIor .
FloridaJatcmet Scmce Providers
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Before the
Federal Communieations Commission

Washington, D.C. 20554

In the Matter of

Policy and Rules Concerning the
Interstate, Interexchange Marketplace

Implementation of Section 254(g) of the
Communications Act of 1934, as amended

1998 Biennial Regulatory Review -­
Review of Customer Premises Equipment
And Enhanced Services Unbundling Rules
In the Interexcbange, Exchange Access
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)
)
)
)
)
)
)
)
)
)
)
)
)

CC Docket No. 96-61

CC Docket No. 98-183

COMMENTS OF THE
COMMERCIAL INTERNET EXCHANGE ASSOCIATION

Introduction and Summary

The Commercial Internet eXchange Association ("CIX"), by its attorneys, files these

comments in response to the Further Notice of Proposed Rulemaking ( ltFNPRM") in the above-

captioned dockets. CIX is a trade association that represents almost 150 Internet Service Provider

member networks who handle over 75% of the UriitedStates' Internet traffic.
1

CIX works to

facilitate global connectivity among commercial Internet service providers ( ltISPs tl
) in the United

States and throughout the world.

1 The views expressed herein are those ofCIX as a trade association, and are not
necessarily the views ofeach individual member.

- 1 -
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Commerciallntemet eXchange Assn.
November 23, 1998

CIX urges the Commission to continue to protect vibrant competition on the Internet by

preventing incumbent local exchange carriers ("ILECs"), and their affiliates, from bundling local

access services with CPE and/or information services. ILECs hold monopoly control over an

essential input necessary for all ISPs to gain access to their customers, the local access facilities,

and they have persistently refused to allow competition of CLECs to flourish. Rules that prevent

bundling by the monopoly ILEC serve the public interest in several ways, by: (a) deterring anti-

competitive behavior, (b) maximizing consumer choice, and (c) supporting the proliferation of

Internet-based services in the U.S. and competition among Internet providers.

Further, there is significant evidence that current ILEC marketing violates the

Commission's current no-bundling rule and policy; such bundling is especially pervasive for

ILEC packaged high-speed Internet, DSL service, and modems. The Commission should more

strongly enforce its current rule; it should also explain that significant ILEC retail discounts on

CPE, Internet access, or telecommunications service for the purchase of a bundled package of

ILEC services is prohibited.

Discussion

I. CPE and Information Service Unbundling Rules Sbould Apply to Incumbent Local
E:s.chuge Canien and Their AfIiIiates.

The ILECs today continue to control nearly all local exchange and exchange access to the

end-user customer. Despite the best efforts of the Commission and industry to introduce local

wireline competition, the ILECs continue to maintain a conclusive and indisputable ownership

over the wireline facilities that reach from the public switched network and from the Internet to

the end-user's home or business. As the Commission recently noted, "the BOCs remain the

dominant providers of local exchange and exchange access services in their in-region states, and

-2-
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Commercial Internet eXchange Assn.
November 23, 1998

thus continue to have the ability and incentive to engage in anti-competitive behavior against

competing ISPs.',2 These facilities of access to the customer are essential to other providers:

ISPs and other users of the PSlN must gain access to the ILEC network to serve their customers.

The ILECs' existing monopoly access to the nation's end-users provide them with both motive

and incentive to leverage and expand that monopoly into adjacent markets, including the Internet

access market, which rely on access to the ILEC network as an essential input of service in those

adjacent markets.

In CIX's view, mandatory unbundling of the ILECs' telecommunications offerings from

both the ILECs' CPE and from its infonnation service offerings is one functional piece of the

Commission's overarching Computer Inquiry rules that prevent ILECs from exercising

monopoly power in the adjacent CPE and infonnation service markets.

A. Mandatory Unbundling Serves the Public Interest Because It Prevents ILEes, and
their Affillates, From Undermining Competitive Markets.

In CIX's view, the Commission's primary objective in this proceeding should be to

ensure that its regulatory decisions promote competition and innovation for Internet services. 47

U.S.C. § 23O(b)(2) \'It is the policy of the United States to .... preserve the vibrant and

competitive free market that presently exists for the Internet .. .''); id at § 161(a)(2) (regulation

may be eliminated only after Commission finds "meaningful competition" and "public interest"

would be promoted). However, as discussed above, ILECs are currently able and motivated to

leverage their monopolies for access to the customer into control over the Internet services

2 Computer III Further Remand Proceedings, Further Notice of Proposed Rulemaking, CC
Dkt. Nos. 95-20, 98-10, FCC 98-8, at" 51 (reI. Jan. 30, 1998).

-3-
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Commercial Internet eXchange Assn.
November 23, 1998

market. In CIX's view, bundling of competitive services/products with noncompetitive ILEC

access services is a significant means of monopolistic control which must be better addressed,

and not tolerated, in this proceeding.

The Commission's concern for bundling and tying arrangements of distinct products

starts from the same pro-competition principles that underpin the federal antitrust laws. 3 These

laws are designed to prevent a monopolist from extending its market power over one product

into the markets ofother, related products.
4

Thus, antitrust law is centrally concerned with

stopping the monopolist from obtaining dominance in related markets through tying

arrangements and monopoly leveraging of markets in which it possesses market power,s

Vertically integrated offerings that combine monopolized products with distinct products offered

in a fully competitive market are fundamentally detrimental to consumers and are against the

public interest.
6

3 See Eastman Kodak v. Image Technical Services, 504 U.S. 451,461-62 (1992);
Jefferson Parish Hospital District No.2 v. Hyde, 466 U.S. 2 (1984).

4 FNPRM, n.4.

5 Jefferson Parish Hospital, 466 U.S. at 13-14 ("we have condemned tying arrangements
when the seller has some special ability - usually called 'market power' - to force a
purchaser to do something that he would not do in a competitive market."); Fortner
Enterprises v. United States Steel Corp., 394 U.S. 495,518 (1969) (''the fundamental
restraint against which the tying proscription is meant to guard is the use ofpower over
one product to attain power over another, or otherwise to distort freedom of trade and
competition in the second market.").

6 Northern Pacific Railway v. United States, 356 U.s. 1,6 (1958) ("[Tying arrangements]
deny competitors free access to the market for the tied product, not because the party
imposing the tying requirements has a better product or lower price but because ofhis
power or leverage in another market.").

-4-
WASH1:162426:2:11123198
1~



Commercial Internet eXchange Assn.
November 23, 1998

In CIX's view, ifILECs are able to combine Internet service or CPE with monopolized

telecommunications, the Commission's precedene and anti-trust law· teaches that diversity and

competition in the ISP market are at risk. Bundling by the ILEC, which holds a unique position

in the local market, would interfere with the consumer's ability to make rational economic

choices as to its local exchange or exchange access services and then a separate choice as to its

ISP services. In addition, bundling ofproducts raises concern of significant cross subsidization

ofcompetitive ISP services by noncompetitive local access service revenues in violation of the

1996 Act. Cf. 47 U.S.C. § 254(k) ("A telecommunication carrier may not use services that are

not competitive to subsidize services that are subject to competition.") At a minimum, allowing

ILECs to bundle such products would raise nearly impossible problems of enforcement of the

Commission's policies against "unreasonable" practices and cross-subsidization.

A no-bundling rule for ILECs is also in the public interest because it promotes consumer

choice. By separating the ILEC access service from the information service or CPE, consumers

can choose to combine ILEC local access services with the information or CPE products of

unaffiliated, competing providers. Competitive markets for CPE must be separate from ILEC

telecommunications: "[b]eginning with our Carter/one decision this Commission has embarked

7

8

As the Commission recognized in the Qwest Order, the combination of a monopoly
product with a fully competitive one is clear: "[t]he obvious result is less local
competition. The perhaps less obvious, but equally serious, result is less long distance
competition." In the Matter ofAT&T Corp. v. Ameritech Corp., et al., Memorandum
Opinion and Order, File Nos. E-98-41, E-98-42, E-98-43, FCC 98-242, at' 7 (reI. Oct. 7,
1998).

See, nn. 3 to 6, above.
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on a conscious policy of promoting competition in the tenninal equipment market.,,9 Several

benefits to consumers result: "improved maintenance and reliability, improved installation

features including ease of making changes, competitive sources of supply, the option of leasing

or owning equipment, and competitive pricing and payment options.',10 The Commission has

pursued a parallel policy of separating the monopoly-based telecommunications products from

the distinct infonnation service markets to promote consumer welfare: the regulatory goals are

'''minimiz[ing] the potential for improper cross-subsidization, safeguard[ing] against

anticompetitive behavior, ... and fostering a regulatory environment conducive to . . . the

introduction of new and innovative communications-related offerings' and 'enabl[ing] the user to

take advantage of the ever increasing market applications of computer ... technology."ll As

applied to ILECs, the no-bundling policy is an integral component of the continuing policy

objectives for consumer choice.

Moreover, the bundling of Internet services with the ILEC's monopoly access

telecommunications service would have an especially pernicious impact on the Internet market.

Today's Internet is based on open protocols and specialized industry offerings that collectively

compose the Internet. Internet offerings are assembled from many distinct providers, including

companies in (I) consumer premises equipment ("CPE''); (2) local transport; (3)Intemet access;

(4) application software; (5) content; and (6) backbone·services. The Internet has flourished as a

9

10

11

Computer II, 77 F.C.C. 2d. 384, 439 (1980), citing, Carterfone, 13 F.C.C. 2d. 420 (1968).

Id.

Federal-8tate Board on Universal Service, Report to Congress, CC Dkt. No. 96-45, FCC
98-67, at I( 23 (reI. April 10, 1998), quoting, Computer II, 77 F.C.C.2d at 389-90.
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result of the decentralized and competitive offering of these elements, rather than from bundled

offerings. From this independence follows competition and innovation, as an industry for each

protocol layer focuses on and develops responsive products. By contrast, ILEC bundled

offerings that combine the ILEC monopoly transport component with the Internet access and/or

CPE presents a striking attempt to vertically integrate the Internet market. CIX believes this

tendency toward fLEC vertical integration is contrary to the public interest. 47 U.S.C.

§ 230(b)(2) ("It is the policy of the United States ... to preserve the vibrant and competitive free

market that presently exists for the Internet ...").

Finally, a strong rule prohibiting ILEC bundling is an essential component to the

Commission's general regulatory approach of ILEC participation in a fully competitive ISP

market. For example, the RBOCs are obligated to unbundle telecommunications services, offer

all telecommunications services in a nondiscriminatory fashion, and to take telecommunications

for its own ISP offerings on the same terms and conditions.
12

However, if an RBOC can offer

only a bundled product which combines CPE and information services with a

telecommunications service ~., ADSL), then the obligation for the ILEC to separately offer

nondiscriminatory access to the telecommunications for other ISPs would lose significant

meaning. The ILEC, at most, offers a tariffed telecommunications offering to competing ISPs

which would never actually apply to its own offering. This completely undermines the

Commission's intent for all ISPs, including the BOC-affiliated ISP, to have equivalent access to

12 Computer III Final Decision, 104 F.C.C. 2d 958, 1040 (1986) (CEl parameters require
BOC to unbundle and tariffall basic services and for affiliated-BOC ISP to take basic
service only pursuant to CEI tariff).
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underlying telecommunications. For example, if Internet access, CPE, and ADSL service are all

offered as a bundled package, it is virtually impossible to discern whether the ILEC is favoring

its affiliated ISP. Nor would the ILEC be motivated in any way to supply orders made under the

non-affiliate tariff for underlying telecommunications services, such as ADSL, since each order

filled is an opportunity missed for the ILEC to sell a bundled package of services.

However, as discussed below, even the ILECs' current bundling practices raise

significant concerns of cross-subsidization and vertical integration of services despite the

Commission's existing no-bundling rules.

B. ILEC Bundling of CPFJISPlfelecommunicatioDS Services Is Ongoing Today, and
Harming Consumer Choice and Competition in the ISP Market.

While the Commission proposes to eliminate the no-bundling rule for some carriers, it

should be noted that the ILECs' current practices raise significant questions as to current

compliance. For example, the ILECs already bundle their ADSL service with their Internet

service and CPE ~., modem) to promote a bundled package, and not separate pricing, in the

following ways:

Ameriteeh gives away modems required for ADSL service, valued at
$199.00, to customers that purchase their "Ameriteeh.net High Speed" service:

3

Ameritech also offers a bundled offering of the underlying ADSL telecommunications
and Internet services;

Bell Atlantic offers ADSL modems for $49.95, and free installation for
customers that purchase Bell Atlantic Internet access service and ADSL service.14 A
recent mailer of Bell Atlantic also states, "Just make a 12-month commitment. In

13 www.ameritech.netlvisitorsladslladsl_faq.html (attached).

14 www.bell-atl.comladsllmore_info/pricing.html (attached).
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addition to the special modem price(which includes $50 back) you'll get home
installation and an ethernet card for free. That's a savings of up to $434;,,15

BellSouth offers a $10 discount with its bundled package of OSL and
Internet access for customers that are also local voice telephone subscribers; 16

US West waives the customer's hardware cost of $300 for customers that
purchase the US West ADSL offering. Just last week, Dell and Compaq annoWlced plans
to ship personal computers with high-speed digital modems in conjWlction with US
West's ADSLlInternet bundled offering;' .

Pacific Bell offers free installation to customers that sign up for one-year
subscriptions of their bundled ADSL and Internet offering. Otherwise, installation costs

'I$150.00 for the ADSL and $125 for the Internet Access.

CIX believes these are just a sample of the ways in which ILECs use marketing practices such as

bundling to erode competitive conditions in adjacent markets such as CPE and Internet access.

Further, CIX notes that the practice of OSL installation as part of a bundled package is

price discrimination against independent ISPs. Obviously, OSL installation charges are a part of

the cost of an ILEC's DSL service, and is typically deemed a "nonrecurring charge" of the

service. 19 However, providing reduced rates for OSL only to customers that choose the ILEC-

affiliated ISP, by offering free installation, results in higher prices charged to all customers of

15

16

17

18

19

See attached Bell Atlantic mailer.

www.bellsouth.netlexternal/adsllcost.html (attached)~

www.news.comINewslItemlO.4.28965.OO.html?st.ne.ni.lh (attached).

www/lpublic.pacbell.net/dedicatedldsl_solutions.html (attached).

See Bell Atlantic Tel. Co., TariffF.C.C. No.1, Access Service, Transmittal No. 1076,
§ 16.8(0) ("rates and charges" of Bell Atlantic Infospeed OSL Service list installation
charge of$99.00 as a "nonrecurring charge''), tarijfinvestigation pending, CC Okt. No.
98- 168.
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independent ISPs. This price discrimination violates the Computer III CEI parameters,20 and is

indicative of the abuses and unreasonable practices that occur with ILEC bundling.

II. FCC Must Do More To Enforce Its Information Service and CPE Rules

CIX urges the Commission to do more to protect the vibrant ISP market from ILEC

abusive bundling and marketing practices. In CIX's view, the Commission should first articulate

in clear terms that the no-bundling rule, and its policy, is to encourage competition and consumer

choice in each market with ILEC participation.
21

The rule should be further explained and

effectuated by requiring ILECs to (a) separately tariff all telecommunications services used by its

affiliated ISP, (b) assess a separate line-item charge on the subscriber bill for each component of

the bundled service, and (c) charge no less than the full cost of CPE or information service

offered. In this way, the telecommunications service is truly decoupled from the information

service, and all ISPs can compete with the ILEC-affiliated ISP without the threat of illegal cross-

subsidized bundled packages.

In addition, enforcement of the Commission's rules promoting the development ofa

competitive market for advanced Internet services - including the no bundling rule -- is critical.

20

21

Computer llI, 104 F.C.C. 2d at 1040 (BOCmust unbundle and tariffbasic service, and
affiliated ISP must take service on a resale basis so that all ISPs obtain basic
telecommunications services at the same price).

The Commission has offered guidance on what constitutes "bundling." Non-Accounting
Safeguards ofSections 271 and 272 ofthe Communications Act, First Report and Order,
11 FCC Red. 21905, n. 216 (1996) ("special discounts or incentives to take both services
... would constitute sufficient evidence of bundling'') (''Non-Accounting Safeguards
Order''); id., at' 277 ("We define 'bundling' to mean offering BOC resold local
exchange-services and interLATA services as a package under an integrated pricing

(footnote continued to next page)
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In CIX's view, the ILECs simply do not comply fully with the existing rules on unbundling

telecommunications, information service, and CPE, as is demonstrated by the attached materials.

Therefore, CIX urges the Commission to apply its Second R&d
2

accelerated process to ISP

complaints that raise issues of compliance with the Commission's unbundling rules. As the

Commission noted, the accelerated complaint process is intended to effectuate the provisions of

the 1996 Act and "to stimulate real competition among market participants.,,23 Further, the

burden ofproduction should shift to the ILEC in such a proceeding, once the complainant has

met the pleading requirements of an initial complaint; the ILEC should be required to explain all

of its marketing efforts and how they meet the Commission's unbundling rules. Burden shifting

will encourage more day-to-day compliance by the ILEC, and will aid in the resolution and

settlement of such complaints once filed.
24

Similarly, the Commission should not employ a

presumption of reasonableness of the RBOC's conduct; such a presumption is unnecessary and

could interfere with the enforcement of competing providers' rights.
2S

(footnote continuedfrom previous page)
schedule."); FNPRM, at" 1 ("Bundling means selling different goods and/or services
together in a single package.").

22 "Amendment ofthe Commission's Rules Regar4ing Procedures to be Followed When
Formal Complaints are Filed Against Common Carriers," Second Report & Order, CC
Dkt. No. 96-238, FCC 98-154 (reI. July 14, 1998) (the "Second R&O").

23 Id., TIl, 18.

24 Non-Accounting Safeguards Order,'" 346-47 (burden shifting improves expeditious
resolution ofcomplaints, and ensures that RBOCs take local competition laws seriously).

25 See, e.g.,~, 351 (FCC eliminates presumption ofreasonableness ofRBOC conduct in
Section 271 complaints).
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Finally, CIX suggests that the Commission initiate a proceeding to consider the ways in

which the ILECs have failed to meet the Commission's existing no-bundling rules. The

marketing tactics ofseverallLECs, discussed above, shows a strong indifference and callousness

towards the Commission's rules and its policy objectives for a vibrantly competitive ISP

industry.

Conclusion

As discussed above, CIX urges the Commission to require ILECs to unbundle underlying

telecommunications services for the benefit of all ISPs in the market and to maintain consumer

choice of ISP services.

Respectfully submitted,

COMMERCIAL INTERNET EXCHANGE
ASSOCIATION

Barbara A. Dooley
Executive Director
Commercial Internet eXchange Association

~&L-ROI1illdCesser
Marld. Connor
Stuart P. Ingis

Piper & MarbutY L.L.P.
1200 Nineteenth Street, N.W.
Suite 1200
Washington, D.C. 20036
(202) 861-3900

Date: November 23, 1998

- 12-
WASH1 :162426:2:11123198
18588-6 .


